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including but not limited to a diag-
nostic report of a physician, including
inferences and opinions, when on offi-
cial letterhead, when dated, when in-
cluding a statement of the expert’s
qualifications, when including a sum-
mary of experience as an expert wit-
ness in litigation, when including the
basic facts, data, and opinions forming
the basis of the inferences or opinions,
and when including the reasons for or
explanation of the inferences and opin-
ions, so far as admissible under rules of
evidence applied as though the witness
was then present and testifying, unless
the sources of information or the meth-
od or circumstances of preparation in-
dicate lack of trustworthiness, pro-
vided that a copy of the report has
been filed and served upon the adverse
party sufficiently in advance of the
hearing to provide the adverse party
with a fair opportunity to prepare to
object or meet it. The adverse party
may not object to the admissibility of
the report unless the adverse party
files and serves written objection
thereto sufficiently in advance of the
hearing stating the objections, and the
grounds therefor, that the adverse
party will make if the report is offered
at the time of the hearing. An adverse
party may call the expert as a witness
and examine the witness as if under
cross-examination.

(29) Written statements of lay witnesses.
Written statements of a lay witness
made under oath or affirmation and
subject to the penalty of perjury, so far
as admissible under the rules of evi-
dence applied as though the witness
was then present and testifying, unless
the sources of information or the meth-
od or circumstances of preparation in-
dicate lack of trustworthiness provided
that (i) a copy of the written statement
has been filed and served upon the ad-
verse party sufficiently in advance of
the hearing to provide the adverse
party with a fair opportunity to pre-
pare to object or meet it, and (ii) if the
declarant is reasonably available as a
witness, as determined by the judge, no
adverse party has sufficiently in ad-
vance of the hearing filed and served
upon the noticing party a written de-
mand that the declarant be produced in
person to testify at the hearing. An ad-
verse party may call the declarant as a

witness and examine the witness as if
under cross-examination.

(30) Deposition testimony. Testimony
given as a witness in a deposition
taken in compliance with law in the
course of the same proceeding, so far as
admissible under the rules of evidence
applied as though the witness was then
present and testifying, if the party
against whom the testimony is now of-
fered had an opportunity and similar
motive to develop the testimony by di-
rect, cross, or redirect examination,
provided that a notice of intention to
offer the deposition in evidence, to-
gether with a copy thereof if not other-
wise previously provided, has been
served upon the adverse party suffi-
ciently in advance of the hearing to
provide the adverse party with a fair
opportunity to prepare to object or
meet it. An adverse party may call the
deponent as a witness and examine the
witness as if under cross-examination.

(b) [Reserved]

§ 18.804 Hearsay exceptions; declarant
unavailable.

(a) Definition of unavailability. Un-
availability as a witness includes situa-
tions in which the declarant:

(1) Is exempted by ruling of the judge
on the ground of privilege from testi-
fying concerning the subject matter of
the declarant’s statement; or

(2) Persists in refusing to testify con-
cerning the subject matter of the de-
clarant’s statement despite an order of
the judge to do so; or

(3) Testifies to a lack of memory of
the subject matter of the declarant’s
statement; or

(4) Is unable to be present or to tes-
tify at the hearing because of death or
then existing physical or mental illness
or infirmity; or

(5) Is absent from the hearing and the
proponent of a statement has been un-
able to procure the declarant’s attend-
ance (or in the case of a hearsay excep-
tion under paragraph (b) (2), (3), or (4)
of this section, the declarant’s attend-
ance or testimony) by process or other
reasonable means.
A declarant is not unavailable as a wit-
ness if exemption, refusal, claim of
lack of memory, inability, or absence
is due to the procurement or wrong-
doing of the proponent of a statement
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for the purpose of preventing the wit-
ness from attending or testifying.

(b) Hearsay exceptions. The following
are not excluded by the hearsay rule if
the declarant is unavailable as a wit-
ness:

(1) Former testimony. Testimony given
as a witness at another hearing of the
same or a different proceeding, or in a
deposition taken in compliance with
law in the course of the same or an-
other proceeding, if the party against
whom the testimony is now offered, or
a predecessor in interest, had an oppor-
tunity and similar motive to develop
the testimony by direct, cross, or redi-
rect examination.

(2) Statement under belief of impending
death. A statement made by a declar-
ant while believing that the declarant’s
death was imminent, concerning the
cause or circumstances of what the de-
clarant believed to be impending death.

(3) Statement against interest. A state-
ment which was at the time of its mak-
ing so far contrary to the declarant’s
pecuniary or proprietary interest, or so
far tended to subject the declarant to
civil or criminal liability, or to render
invalid a claim by the declarant
against another, that a reasonable per-
son in the declarant’s position would
not have made the statement unless
believing it to be true.

(4) Statement of personal or family his-
tory. (i) A statement concerning the de-
clarant’s own birth, adoption, mar-
riage, divorce, legitimacy, relationship
by blood, adoption, or marriage, ances-
try, or other similar fact of personal or
family history, even though declarant
had no means of acquiring personal
knowledge of the matter stated; or

(ii) A statement concerning the fore-
going matters, and death also, of an-
other person, if the declarant was re-
lated to the other by blood, adoption,
or marriage or was so intimately asso-
ciated with the other’s family as to be
likely to have accurate information
concerning the matter declared.

(5) Other exceptions. A statement not
specifically covered by any of the fore-
going exceptions but having equivalent
circumstantial guarantees of trust-
worthiness to the aforementioned hear-
say exceptions, if the judge determines
that—

(i) The statement is offered as evi-
dence of a material fact;

(ii) The statement is more probative
on the point for which it is offered than
any other evidence which the pro-
ponent can procure through reasonable
efforts; and

(iii) The general purposes of these
rules and the interests of justice will
best be served by admission of the
statement into evidence. However, a
statement may not be admitted under
this exception unless the proponent of
it makes known to the adverse party
sufficiently in advance of the hearing
to provide the adverse party with a fair
opportunity to prepare to meet it, the
proponent’s intention to offer the
statement and the particulars of it, in-
cluding the name and address of the de-
clarant.

§ 18.805 Hearsay within hearsay.
Hearsay included within hearsay is

not excluded under the hearsay rule if
each part of the combined statements
conforms with an exception to the
hearsay rule provided in these rules.

§ 18.806 Attacking and supporting
credibility of declarant.

When a hearsay statement, or a
statement defined in § 18.801(d)(2), (iii),
(iv), or (v), has been admitted in evi-
dence, the credibility of the declarant
may be attacked, and if attacked may
be supported, by any evidence which
would be admissible for those purposes
if declarant had testified as a witness.
Evidence of a statement or conduct by
the declarant at any time, inconsistent
with the declarant’s hearsay state-
ment, is not subject to any require-
ment that the declarant may have been
afforded an opportunity to deny or ex-
plain. If the party against whom a
hearsay statement has been admitted
calls the declarant as a witness, the
party is entitled to examine the declar-
ant on the statement as if under cross-
examination.

AUTHENTICATION AND IDENTIFICATION

§ 18.901 Requirement of authentica-
tion or identification.

(a) General provision. The requirement
of authentication or identification as a
condition precedent to admissibility is
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